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ROYAL COMMISSIONS (POWERS) AMENDMENT BILL 2005 
Second Reading 

Resumed from 30 March 2005. 

HON SIMON O’BRIEN (South Metropolitan) [2.01 pm]:  The Opposition supports this bill.  It seeks to 
achieve a number of things: first, to give future royal commissions the power to arrest and conditionally release 
persons who will not attend to give evidence before a royal commission.  This power was made available 
through the Royal Commission (Police) Act 2002 to the royal commission that was set up by that act.  It is 
proposed that the power be extended as a matter of course to future royal commissions.  Second, we note that 
powers relating to electronic surveillance devices that were also made available to the police royal commission 
will similarly be made available to future royal commissions if, at that time, the Governor declares that those 
powers be available. 

The opposition further notes that procedures for dealing with contempt in the face of a royal commission will be 
modified by this bill.  The bill sets out the types of offences that will constitute contempt of a royal commission.  
The bill amends significantly the Royal Commissions Act 1968 and the Surveillance Devices Act 1998. 

I thank the government for its briefings on this matter.  Whenever I have had to deal with the Attorney General’s 
office as an opposition spokesman or representative on bills in this house, I have had cooperation on every 
occasion.  I wrote to the Attorney General some time ago when I became the opposition manager in this place of 
business related to his portfolio.  I received a prompt reply nominating a representative who could be contacted 
for briefings or with whom I could generally liaise about bills.  Let us face it, this Attorney General puts through 
a lot of legislation.  Subsequently I have resorted to that contact on numerous occasions, and I have been put 
through to various advisory and other officers dealing with bills.  I have had cooperation on every occasion, so I 
am glad to report that the Attorney General is doing something right. 
Hon Sue Ellery:  He will be pleased you said that. 
Hon SIMON O’BRIEN:  It makes for a smoother running Parliament.  It is a pity that all ministers are not able 
to provide a similar degree of accommodation and cooperation away from the hurly-burly of the house and the 
public sphere.  While I am on the subject, I had a very good relationship with the office of the education minister 
when I was briefly opposition spokesman for that portfolio.  It shows that things can be done in a very 
productive way.  I mention that in passing because not only did I receive a briefing as requested, but also the 
officer very helpfully arranged to provide marked-up copies of the two acts that are being amended.  That assists 
greatly in one’s preparation for debate.  No doubt I will have recourse to those materials in the course of a 
constructive committee stage, which I do not think will be particularly long -  
Hon Sue Ellery:  It will not be today either. 
Hon SIMON O’BRIEN:  It will be neither long nor intense, nor apparently today!  Is that three strikes?  The 
committee stage will be a good time to go through a bill that makes some important and complex, yet discrete, 
amendments to the principal act.  I do not want to turn the second reading debate into the committee stage.  I 
have already indicated the opposition will support these powers because we think they should be available to 
future royal commissions including, where the Governor specifically declares it, the use of electronic 
surveillance devices. 

The opposition also notes the bill proposes to implement some recommendations of the Kennedy royal 
commission.  They are summarised in the second reading speech, and are tidying up and housekeeping 
amendments to make the act consistent with the Oaths, Affidavits and Statutory Declarations Act.  There are also 
some further powers relating to the serving of notices on public authorities or public officers to produce 
documents or statements of information.  Kennedy identified a need for that.  It has not always been problematic, 
but obviously when Kennedy examined the matter it was.  The purpose of these amending provisions is to 
remove any sense of ambiguity or possible lack of jurisdiction in relation to those matters.  The opposition 
supports that as well.  The bill also purports to implement a number of recommendations from the Western 
Australian Law Reform Commission’s 2003 “Report on a Review of the Law of Contempt”.  They relate to a 
whole lot of provisions and are reflected in the earlier amendments I referred to.  The opposition will support this 
bill.  I look forward to an interesting committee stage, and I will leave any further remarks to that stage.  The 
opposition will support the second reading and anticipates supporting the bill through its subsequent stages. 

HON GIZ WATSON (North Metropolitan) [2.10 pm]:  This bill seeks to implement three recommendations 
made by Commissioner Kennedy in the report of the Royal Commission Into Whether There Has Been Any 
Corrupt or Criminal Conduct by Western Australian Police Officers.  Those recommendations related to, firstly, 
providing a royal commission with power to arrest and conditionally release prisoners who will not attend to 
give evidence; secondly, providing a royal commission with the power to use surveillance devices where the 
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Governor has declared that these powers are available to the commission; and, thirdly, putting in place a 
simplified procedure for dealing with contempt in the face of a royal commission.  Having considered the 
relevant part of Commissioner Kennedy’s final report and the case put for this bill by the Leader of the House in 
the second reading speech, the Greens (WA) will support this bill because it is likely to increase the effectiveness 
of future royal commissions. 

However, I will raise some issues about the oversight of royal commissions.  We know that royal commissions 
have extensive powers, including powers to require witnesses to appear, answer questions and produce 
documents, to arrest witnesses who fail to appear before the commission, to obtain search warrants and to bring 
contempt proceedings.  If this bill is passed, a royal commission could also be given surveillance powers for 
particular inquiries.  The Greens have a concern that there is a risk - I might even suggest that it is a reasonably 
strong risk - that these extensive powers could be abused.  In some cases, the instigation of royal commissions 
could be problematic.  Ian Temby, QC, a former Commissioner of the New South Wales Independent 
Commission Against Corruption and the person who conducted the royal commission into Western Australia’s 
finance broking industry, wrote the following about the motives of governments in calling royal commissions -  

Governments appoint Royal Commissions for a wide range of reasons. Sometimes they genuinely want 
an inquiry into and report upon a defined topic of public importance. But often the motivation is 
ignoble, for example to score points off political opponents, or to shelve a controversial issue and thus 
buy time. 

That quote was from a review by Ian Temby, QC, published in the University of NSW Law Journal in 2001, of a 
book entitled Royal Commissions And Permanent Commissions Of Inquiry.  The Starr enquiry in the United 
States, which took four years and cost approximately $US40 million to make findings about a president’s sexual 
misconduct, is a very good example of a politically inspired inquiry.  In other cases, the conduct of a royal 
commission may be the problem.  For example, there may be issues relating to the use of surveillance devices 
and the invasion of privacy.  There may also be issues relating to the use of statements obtained from witnesses 
in the lead-up to a hearing that are later used against the witness in criminal proceedings. 

As members will be aware, the Corruption and Crime Commission, which has powers similar to those of a royal 
commission, is subject to parliamentary oversight through the office of the Parliamentary Inspector and the Joint 
Standing Committee on the Corruption and Crime Commission.  The justification for these oversight 
requirements is to balance the extensive powers of the Corruption and Crime Commission.  Given that 
comparable powers are available to royal commissions, I believe there is a very strong case for comparable 
oversight arrangements for royal commissions.  I understand that the government is currently reviewing the 
Corruption and Crime Commission Act 2003, which established the office of the Parliamentary Inspector and the 
Joint Standing Committee on the Corruption and Crime Commission.  I encourage the government to consider, 
in the course of that review, the merits of extending the jurisdiction of these bodies to cover royal commissions.  
I invite the parliamentary secretary, in responding to the second reading debate, to talk about whether, given that 
royal commissions have similar powers, the government would consider including royal commissions in those 
oversight powers.  This will go a long way towards addressing community concern and cynicism about royal 
commissions.  Ian Temby, QC, has made a very good point about the often political nature of royal 
commissions, irrespective of whichever shade of government happens to call for one.  It would be a significant 
advance in enhancing public confidence and acknowledging the additional powers this bill grants to royal 
commissions, for the government to include in the review a consideration of whether the Parliamentary Inspector 
and the joint standing committee could expand their jurisdiction to include oversight of royal commissions. 

With those comments, the Greens are happy to support this bill.  The only additional comment I make is that we 
are always very wary about expanding provisions for surveillance powers.  I note that this bill provides for an 
expansion in this area.  It has been my observation, in relation to the exercise of surveillance powers under other 
acts, that there is usually a provision for Parliament to be informed about the number of applications made for 
surveillance and the number approved.  Minimal though that information is in terms of reporting to the 
Parliament, in the area of covert surveillance it establishes a principle of providing Parliament with information 
about when particularly invasive powers are used.  I will be interested to know whether the provisions giving a 
royal commission powers to use surveillance devices will include some sort of scrutiny by Parliament, in the 
form of reports about applications made, whether those applications are approved and for how long they remain 
in force.  I would argue also that Parliament has a right to know the reasons a surveillance order has been 
requested or applied for.  Members of the public have every right to assume that their conversations are private.  
When we extend powers to surveil what people assume are private conversations, we must do that with an eye to 
providing some very strong reasons for breaching what is normally assumed; that is, members of the public have 
a right to communicate without having their conversations recorded and used against them.  These are issues 
about the use of such powers that the Greens (WA) take very seriously.  We will therefore be interested to know 
whether the government will provide that feedback mechanism to the Parliament.  We support the bill. 
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Debate adjourned, on motion by Hon Sue Ellery (Parliamentary Secretary). 
 


